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The International Criminal Court
BRIAN

J.

NEWQUIST*

I. Introduction
During 1999, the Rome Statute of the International Criminal Court' gained its first six
ratifications, and Italy became the first European Union nation to ratify the Rome Statute.
As of February 16, 2000, the Rome Statute had a total of ninety-four signatures and seven
ratifications.2 Beyond this, much has been done over the past year to prepare for the creation
of the International Criminal Court (ICC). However, in contrast to the worldwide publicity
surrounding the negotiations and adoption of the Rome Statute in 1998,1 much of this
progress, while significant, has taken place largely out of the public eye.
The body that has done the most to advance the ICC since the adoption of the Rome
Statute is the U.N. Preparatory Commission for the International Criminal Court (the
Commission).4 The Commission's two primary responsibilities are to draft (1) a complete
set of Rules of Procedure and Evidence (Rules) and (2) the Elements of Crimes (Elements),

*Brian J. Newquist is an attorney in the Washington, D.C. office of Steptoe & Johnson, LLP. The author
gratefully acknowledges Messrs. Don Munro and John Washburn for their valuable advice and contributions
to this article. Mr. Munro is an attorney with the Washington, D.C. office of Shea & Gardner. Mr. Washburn
is Co-Coordinator of the Washington Working Group on the International Criminal Court.
1. Rome Statute of the International Criminal Court, U.N. GAOR, 53d Sess., U.N. Doc. A/CONF.183/9
(1998), available in 37 I.L.M. 999 (1998) [hereinafter Rome Statute].
2. For a current list of signatures and ratifications, see United Nations, Rome Statute ofthe InternationalCsurt:
Ratification Statute (visited Apr. 6, 2000) <http://www.un.org/law/icc/statute/status.htm>.
3. The Rome Statute was finally adopted on July 17, 1998, following more than a month of intense negotiations. The final vote was 120 in favor to seven against, with 21 abstentions. Although the vote was anonymous
(by request of the U.S. delegation), at least three countries have publicly disclosed their "no" votes so far. They
are the United States, China, and Israel. Others rumored to have abstained or voted "no" include Libya, Iran,
Iraq, Qatar, and Yemen. See, e.g., Henry T. King & Theodore C. Theofrastous, From Nuremberg to Rome: A
Step Backwardsfor U.S. Foreign Policy, 31 CAsE W. RES.J. INT'L L. 47, No. 9 (1999); Bartram S. Brown, U.S.
Objections to the Statute of the InternationalCriminal Court: A Brief Response, 31 N.Y.U. J. INT'L L. & POL. 855,
n.2 (1999).
4. The U.N. Preparatory Commission for the International Criminal Court was requested in Resolution F
of the Final Act of the United Nations Diplomatic Conference of Plenipotentiarieson the Establishment ofan International CriminalCourt, U.N. GAOR, 53rd Sess., Annex 1, Res. FU.N.Dot. A/CONF.183/10(1998) [hereinafter
Resolution F]. The Commission was subsequently authorized by General Assembly Resolution, G.A. Res.
53/105, U.N. GAOR, 53rd Sess., U.N. Doc. A/RES/53/105 (1999).
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for which the ICC will have jurisdiction. Both tasks were set for completion by June 30,
2000.1 The Commission, which convened four times during 1999, engaged in three working
sessions and an informal intersessional meeting. 6 It has primarily organized its efforts
around two working groups, one for the Rules of Procedure and Evidence and the other
for the Elements of Crimes. Once completed, the Rules of Procedure and Evidence and
the Elements of Crimes will come into effect upon a two-thirds majority vote by the states
parties.7
The successful completion of the Rules of Procedure and Evidence and the Elements of
Crimes is an absolute prerequisite to the ICC's ability to function as a legitimate court of
law. While the Rome Statute itself has set the broad parameters for the Rules and Elements,
the Commission must create the actual "nuts and bolts" of a legitimate criminal justice
system. A draft of comprehensive Rules and Elements will provide an "interpret[ation] [ofi
general international law norms with the specificity and rigor appropriate for criminal law,"'
ensure the rights of defendants and suspects are protected under international fair trial
standards, 9 and provide the practical framework necessary for the court to adjudicate actual
cases.
Creating the Rules and Elements is a daunting task given the diversity of goals, ideals,
and legal backgrounds of the many state participants who are represented at the Commission.10 The Commission must grapple with, and somehow reconcile, many conflicting principles. These include: (1) differences between the common law and civil law paradigms;
(2) victims' rights balanced against defendant's rights; (3) the degree to which the ICC will
have the power to interpret its statute, whether strictly or liberally; and (4) ensuring the
Rules and Elements are comprehensive, without making them so complex that they are
unworkable from a practitioner's standpoint.

5. Resolution F also gives the Commission the additional responsibility of creating: (1)a relationship
agreement between the ICC and the U.N.; (2) the basic principles for a headquarters agreement between the
ICC and a host country; (3) financial rules and regulations; (4) an agreement on the privileges and immunities
of the court; (5) a budget for the first financial year; and (6) the rules of procedure of the Assembly of States
Parties. The Commission was not assigned a specific time limit to complete any of these other duties, which
evidences the high priority assigned to the Elements of Crimes and Rules of Evidence and Procedure. These
issues will most likely be addressed after the June 30, 2000 deadline for the Elements and Rules.
6. Under paragraph 4 of General Assembly Resolution 53/105, the Secretary General convened the Commission's three working sessions during February 16-26,July 26 to August 13, and November 29 to December
17, 1999. The intersessional meeting was held June 21-27, 1999. Independent of the official Commission
sessions, many informal intersessional meetings have taken place as well. For example, the government ofFrance
hosted an international seminar on victims' access to the ICC, which took place in Paris from April 27-29,
1999. This seminar produced draft rules on victims' rights, which have subsequently formed the basis for much
of the discussion of victims' rights in the Commission's working sessions. For a summary of work done at the
Paris seminar, see Fiona McKay, ParisSeminar on Victims' Access to the ICC, ICC MONITOR ONLINE, Issue 12
(visited May 21, 2000) <http://www.igc.apc.org/icc/html/monitorl2d.html>. Other regional and topical intersessional meetings have likewise produced working documents for the official sessions, enhancing the Commission's work thereby.
7. See Rome Statute, supra note 1, arts. 51(1) and 9(1).
8. William K. Lietzau, Checks and Balancesand Elements of Proof: StructuralPillarsfor the InternationalCriminal Court, 32 CORNELL INT'L L.J.
477, 478 at n.6 (1999).
9. See generally Bartram S. Brown, Nationality and Internationality in InternationalHumanitarianLaw, 34
STAN. J. INT'L L. 347, 360-63 (1998), for a discussion of international fair trial standards.
10. Resolution F provides for participation by signatories of the Rome Statute and "other [non-signatory]
States that have been invited to participate" in the Commission. Resolution F, supra note 4. Thus, over 120
countries are represented at the Commission.

VOL. 34, NO. 2

PUBLIC INTERNATIONAL LAW

693

Despite these challenges, the Commission made significant progress during 1999. By the
end of the third session, the two main working groups had produced "first readings" of the
Rules of Procedure and Evidence and the Elements of Crimes." These first readings represent preliminary agreement over a wide range of issues. Other issues remain unresolved
and will require more work and negotiation. Towards this end, the U.N. General Assembly
has renewed the Commission's mandate for a second year, scheduling three more working
sessions in 2000.12

II. Rules of Procedure and Evidence
While the First Session of the Committee marked the start of official work, many interested parties spent weeks and months beforehand preparing for the inaugural session. Foremost among lawyers' groups was the Section of International Law and Practice of the
American Bar Association (ABA). This section convened a Working Group to formulate a
comprehensive draft of Rules of Procedure and Evidence for use as a guide and resource
by the various delegations to the Committee. Under the Chairmanship of Monroe Leigh,'"
and with the collaboration of other ABA sections, the Working Group successfully drafted
a complete text in time for the first session.' 4 Drawing significantly from precedent and
practice established by the International Criminal Tribunal for the Former Yugoslavia, the
Working Group's Draft was the most comprehensive text available for consideration at the
first session. However, the Australian and French governments had also conducted significant work on a bilateral basis prior to the first session, and the delegates to the first session
settled on using those proposals as the basis for beginning their work on the Rules of
Procedure and Evidence."
The first reading of the Rules of Procedure and Evidence constitutes a minor breakthrough in and of itself. It not only represents agreement among the delegates on numerous
issues and subjects, 6 but also represents agreement on the overall form, structure, and
11. See PCNICC/1999/L.5/Rev.I/Add.I and PCNICC/1999/L.5/Rev.l/Add.2. The text of the first
readings can be found on the web site of the Rome Statute of the International Criminal Court, available at
<http://www.un.org/law/icc/index.htm>.
12. G.A. Res. 54/105, U.N. GAOR, 6th Comm., 54th Sess., Agenda Item 158, U.N. Doc. AIRES/54/105
(1999). The next three sessions are scheduled for March 13-31, June 12-30, and November 27 to December
8, 2000. It is expected that many more informal intersessional meetings will also take place, especially in light
of the June 30 deadline for completion of the Elements and Rules.
13. Mr. Leigh, currently a partner at the law firm of Steptoe & Johnson in Washington, D.C., also chairs
the ABA Task Force on War Crimes in the Former Yugoslavia and is a former legal adviser to the State
Department.
14. For the text of the Working Group's Draft Rules of Procedure and Evidence for the International
Criminal Court Coalition for an International Criminal Court, see Coalition for a International Criminal Court
Home Page, Documents on Formation (visited Apr. 12, 2000) <http://www.igc.org/icc/html/aba.htm>.
15. While not as comprehensive as the ABA Working Group's Draft Rules, the French and Australian
proposals were government-level proposals, and were submitted as such at the first session. In contrast, the
ABA Draft Rules were not formally adopted and introduced by a government delegation to the Commission
and, therefore, did not receive status as official U.N. working documents at the first session. Nevertheless, the
French, and in particular the Australian proposals, were in many ways very similar to the Working Group's
Draft Rules as all were modeled to a large degree on the Rules used by the International Criminal Tribunal
for the Former Yugoslavia.
16. The first reading of the Rules of Procedure and Evidence contains quite substantial provisions on, inter
alia, the composition and administration of the ICC, initiation and conductof investigations, pre-trialdetention
and procedure, trial procedure, and evidentiary rules covering admissibility and privilege, appeals, state cooperation, and judicial assistance.
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sequence of the Rules, which will facilitate the rest of the drafting process. A common
structure enhances the delegates' ability to address the remaining disputes. They can now
identify discrete rules in the text on which further work and negotiation remains to be done.
Among the most significant of the remaining issues that the delegates must resolve regarding the Rules of Procedure and Evidence are victims' rights. While this concept is
recognized by most countries to greater or lesser degrees it can, in many contexts, directly
conflict with the elaborate basket of rights guaranteed defendants in common-law systems,
most of which are also guaranteed in the Rome Statute. 7 Perhaps the nexus of conflict is
most clearly drawn when the right of a defendant to confront opposing witnesses may
jeopardize a victim's physical or mental safety. Individual delegations have differing views
on how the rights of the victim and the rights of the defendant should be balanced in such
situations. Some delegations would include provisions to allow the use of anonymous witnesses or limit the scope of cross-examination to protect a victim or witness in certain
circumstances.' Others hold the principle of the right to cross-examination inviolate, not
only on grounds of individual fair trial rights, but also because of the belief that unfettered
cross-examination is the best way to insure the most robust truth-determining process. The
Commission hopes to conclusively finish work on this broad issue through a "comprehensive discussion on victims"'19 during an upcoming session.
I. Elements of Crimes
A member of the U.S. delegation to the Rome Conference has argued that "international
norms must be translated into criminal provisions; general proscriptions must be reduced
to specific elements of proof; and law directed at states must be converted into prerequisites
for individual criminal culpability."20 This is the purpose of the Commission's work in
drafting the Elements of Crimes for the ICC. In doing so, the Commission is "recast[ing]
the broad norms of customary international law into specific provisions relevant to criminal
lawyers and judges.""1

Perhaps no other country has as much interest in the Elements of Crimes as the United
States. Ambassador Scheffer has stated that the Elements of Crimes provide "an important
opportunity to correct" what the United States contends are defects in the Rome Statute."
Consequently, the United States took the lead in this area, and the Commission began work
3
on the Elements at the first session using U.S. proposals as the basis for discussion. While

17. See Rome Statute, rupra note 1, art. 65 ("rights of persons during an investigation") and art. 67 ("rights
of the accused").
18. See McKay, supra note 6.
19. See, e.g., First Reading of the Rules of Procedure and Elements, supra note 11, Rule 5.28(a) n.76 (indicating that text of the Rule may need to be revised "after the comprehensive discussion on victims").
20. Lietzau, supra note 8, at 483.
21. Id.
22. David J. Scheffer is the U.S. Ambassador-at-Large for War Crimes Issues and the head of the U.S.
delegation to the Commission. Statement made at the Twelfth Annual U.S. Pacific CommandInternationalMilitary
Operationsand Law Conference, Honolulu, Hawaii (February 23, 1999). For the text of Ambassador Scheffer's
speech, see Deterrence of War Crimes in the 21st Century (visited Apr. 12, 2000) <http://www.state.gov/www/
policy.remarks/1999/990223_scheffer hawaii.html>.
23. Philippe Kirsch, Keynote Address, The International Criminal Court: Consensus and Debate on the InternationalAdjudication of Genocide, Crimes Against Humanity, War Crimes and Aggression, 32 CORNELL INT'L LJ.
437, 441 (1999).
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the Rome Statute provided definitions of genocide, war crimes, and crimes against humanity, 4 functionally they were "unclear and strongly contested.""2 Thus, while "[t]he formulation of supplemental Elements of Crimes was seen as unnecessary by most of the negotiating states [it] was agreed to because the United States delegation stressed the need for
the highest possible degree of definitional clarity.2' 6 The U.S. delegation's insistence on
such clarity stems in part from its belief that the United States and its military forces would
otherwise be vulnerable to baseless or politically motivated accusations before the ICC27
and that vague Elements will not provide sufficient guidance to military personnel in the
field.2"
The disagreement over further refinement of the Elements of Crimes also reflects a
fundamental tension, which goes to the basic scope of the ICC's power. Some delegations
believe that the ICC should have the flexibility to play a strong role in developing the
current body of international humanitarian law. However, the United States, along with a
few other delegations, believes that clearly defined Elements will appropriately restrain the
ICC's power so as to protect both "[t]he rights of the accused and the sovereign rights of
states" as well as the interests of justice.2 9 Thus, while many states viewed additional codification of the Elements of Crimes as an "unnecessary restraint, if not an outright threat to
progressive judicial activism,"30 others have argued that a precise and comprehensive clarification of the Elements of Crimes serves to: (1) ensure the principle of nullum crimen sine
lege articulated in article 22 of the Rome Statute3' and (2) appropriately restrict ICC action
only to the most serious crimes of concern to the international community. In the end, the

24. See Rome Statute, supra note 1, arts. 6-8. The crime of aggression remains controversial and, unlike the
other three categories of crimes, was not defined in the Rome Statute as no agreement could be reached.
Nevertheless, ICC jurisdiction over the crime of aggression is contained in the Rome Statute, and the Commission has the duty to "prepare proposals" for a definition of the crime of aggression for inclusion into the
Rome Statute as an amendment. The Commission decided during its second session that the Working Group
on the definition of the crime of aggression would limit its work to "informal consultations ... where possible
and appropriate" until the Elements and Rules were complete because: (a) jurisdiction over aggression cannot
be exercised by the ICC until an amendment defining the crime is adopted; (b) under article 121, amendments
to the Rome Statute cannot even be proposed until seven years after the Rome Statute enters into force; and
(c) the Commission must complete work on the Elements and Rules by June 30, 2000. The Working Group
has assembled a list of proposals for the definition of the crime of aggression, which await further formal
consideration after June 30, 2000. The agreement to "freeze" work on the crime of aggression, as well as the
proposals on aggression, are contained in the Proceedings of the PreparatoryCommission at its First, Second and
Third Sessions, (February 16-26, July 26 to August 13, and November 29 to December 17, 1999)
PCNICC/l999/L.5/Rev.1. 1999, Annex IV.
25. Lietzau, supra note 8, at 480.
26. Brown, supra note 3, at 864 (Summer 1999).
27. See Lietzau, supra note 8, at 484; see also Ruth Wedgwood, The United States and the InternationalCriminal
Court: Achieving a Wider Consensus Through the "IthacaPackage," 32 CORNELL INT'L L.J. 477, 536-37 (1999);
Brown, supra note 3, at 883.
28. Lietzau, supra note 8, at 483.
29. Id. at 488.
30. Id. at 478 n.6. The fear that overly detailed Elements of Crimes would stifle the development and
expansion of humanitarian law was also shared by some nongovernmental organizations. See, e.g., Human Rights
Watch Commentary to the Second PreparatoryCommission on Rules of Procedure and Elements of Crimes,available at
<http://www.hrw.org/hrw/campaigns/icc/prepcomm-july99.htm>.
31. Lietzau, supra note 8, at 483. Article 22(1) precludes criminal responsibility unless the act "constitutes,
at the time it takes place, a crime" within the ICC's jurisdiction. Article 22(2) states that definitions of crimes
shall be "strictly construed and shall not be extended by analogy."
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United States was able to convince the majority of delegations that clearly defined Elements
are in the best interests of the ICC, and it is expected that the Elements will be completed
on time.
IV. Conclusion
If the Commission can successfully complete the Rules of Procedure and Evidence and
the Elements of Crimes, it will bring the ICC one significant step closer to reality, while
creating a legal framework that provides fairness and functionality for all parties involved
in ICC proceedings. And, while the United States has not as of yet changed its basic position
that the Rome Statute is unacceptable and cannot be signed as such, 2 the hope is that the
United States can address many of its objections to the Rome Statute through the Commission's work on Rules and Elements, such that the Rome Statute becomes acceptable to
it. The ICC will unquestionably be much stronger with the United States as a state party
than without, just as the moral authority and stature of the United States will be stronger
in the eyes of the world by endorsing and supporting the ICC.

32. The major flaw in the Rome Treaty from the U.S. perspective is contained in article 12. Article 12
provides the ICC with jurisdiction, inter alia, over crimes referred to it by state parties on whose territory the
act in question was committed. The United States had advocated but lost the basic position during negotiations
over the Rome Treaty that ICC jurisdiction should only attach upon referral by the U.N. Security Council.
This would have given the United States the power to block any proposed prosecution of its nationals. For a
detailed discussion of U.S. objections to article 12 and its position on ICC jurisdiction in general, see DavidJ.
Scheffer, U.S. Policy and the International Criminal Court, 32 CORNELL INT'L LJ. 529 (1999); see also Brown,
supra note 3.
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